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WARRENQUINN

The Rightto Threaten
and the Rightto Punish

Most of us feel certain that punishment is, in many cases, fully justified.
But as to the nature of the justification we are perplexed and uncertain.
I do not refer here to punishment within the family. Parents are natural
educators morallycharged with the task of turning their young dependents into civilized adults, and they need, common sense insists, the possibilityof punishing to succeed. But civic punishment, in which one adult
is made to suffer for his past wrongdoing by other adults who officially
represent the community, raises differentproblems.IIt is not, of course,
that we doubt its utility. Common sense urges, no less here than in the
case of familydiscipline, that some formof civic punishment is necessary
for a decent social order. The difficulty lies rather in the question of
authority or right. For on the modern liberal view, adult criminals are
not dependents of the community, and the community is not assigned
the moral task of forming or improvingtheir characters. How then does
its right to punish them arise?
The major source of theoretical difficulty here is the fact that the
restrictions,confinements, and deprivationsof propertyand life that make
up standardcivic punishments would, if imposed in nonpenal contexts,
be opposedby variousimportantmoralrights of liberty,life, and property.
If these evils did not come by way of just punishment, a person subjected
I would like to thank PhilippaFoot, Miles Morgan,Stephen Munzer, David Sachs, the
Editorsof Philosophy& PublicAffairs, and, especially, Rogers Albrittonfor helpful comments on earlierdrafts.
i. I would simply call this kind of punishment "legal"if I were certain that having a
code of punishable behavior and designated authoritiesto punish always, even in very
simple societies, adds up to having a legal system. In any case, I shall help myself to the
word "crime"for the kind of thing that is properlypunished by this type of punishment.
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to them could object to his treatment in ways that would have serious
moral weight.2 To understand how civic punishment can be morally
justified, therefore, we must first understand why these familiarrights
do not stand in its way. There is, it is importantto note, a parallel theoreticalissue in the case of self-defense. In defending oneself against an
unjust attack, one may put the attackerat some risk of being harmed or
even killed, a risk that one could not createin most other contexts without
violating some of his rights. Here, however, we feel that we can explain
why an attacker'sobjections to such a defense do not count. How could
moralityfirst declare that certain aggressions would be serious violations
of our rights and then extend to these aggressions an immunity from
interference comparableto that which it assigns to innocent actions? But
no parallel explanation seems availablein the case of punishment. We
cannot punish a crime until it is beyond influence.
If criminalsfully retained their ordinaryrights to liberty,life, and property, these rights would either raise a morally decisive barrier against
punishment, in which case it would violate them, or they would create
an obstacle that a case for punishment could override,in which case it
couldjustifiably infringe them. Justifiedpunishment could not, of course,
violate rights. But perhapsit could be thought to infringe them. This idea
invites us to include properpunishment in the class of actions, such as
the expropriationof private propertyin time of national emergency, in
which we regretfullybut justifiably encroach upon someone's rights in
orderto prevent some evil. But, upon reflection, this assimilationappears
doubtful.3For justified infringement of rights is a special moral circumstance creating special moral demands not present in the case of punishment. When one has harmed someone in the course of justifiably
infringing his moral rights, it is always appropriateand sometimes required that one express regret and offer compensation. But when punishment is fully justified, expressing regret seems, at most, morally optional, and making compensation seems definitely out of place. We do
not feel that a properlypunished criminalis entitled to either.
2. Having a moralright, in the sense I intend throughoutthis article,is having a moral
status in virtue of which one's objecting(or objecting that could be done on one's behalf)
to what others might (or might not) do creates at least a primafacie obligationthat they
refrainfrom doing (or not doing) it.
3. Herbert Morrisexpresses such a doubt in "The Status of Rights,"Ethics 92 (Oct.
I 983): 45, and alsoofferssome plausibleobjectionsto receivedconceptionsof infringement.
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It thus appears that a morallyjustifiable practice of punishment can
neither violate nor infringe a criminal'srights. And thereforethe central
problem for any moral theory that takes both punishment and rights
seriously is to show how this can be so despite the fact that in punishing
we subject people to treatment that in other contexts would violate or at
least infringe their rights. This is not, of course, the only interesting
moral question that can be raised about punishment. A particularpunishment might be unwise or unkind without violatingany rights. But, as
a natural working hypothesis, I shall assume that when punishment is
unjustified because of the evil imposed on the punished person, it is
unjustified as a violation of one or another of his rights. In discussing
the question of rights, therefore,I shall often speak as if I am discussing
the general question of justification.If this assumptionshould provefalse,
my argumentwill bearonly on the specific question of the right to punish,
that is, the question how punishment can be shown not to violate a
punished person's moral rights.
The way I shall set about answering this question differsfrom the way
state-of-naturetheorists often proceed.They typicallybegin by assuming
a nonproblematicright of private punishment (or, as I shall say, retaliation) in a state of nature. And from this they infer that the central
philosophicalproblemfor the theory of civic punishment is to show how
such a right can be preempted by the state.4 Now, accepting their idea
that the right to civic punishment must somehow arise out of a more
fundamental right to privateretaliation,I agree that this is an important
problem.But even in the case of retaliation,there is a more basic question.
To give an adequate account of justified retaliationin a state of nature
we must be able to explain why an offender'smoral rights do not stand
in opposition to the evil inflicted upon him. Justified retaliationraises,
therefore, the same fundamental question raised by civic punishment.
And since it is this question that I wish to answer, I shall avoidaltogether
the less basic question how a community can rightfully forbid private
retaliationand force its members to accept instead the protectionsof civic
punishment. I shall do this by restrictingthe discussion to communities
whose members preferthe protectionsaffordedby their practices of civic
punishment to those they could hope to gain by threateningretaliation.5
4. The problemthat occupies RobertNozickin PartI of Anarchy,State and Utopia (New
York:Basic Books, I974).
5. To furtherlighten my burden, I shall also limit the discussion to punishment for acts
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Before presenting my own account, it may be well to consider briefly
how some familiar theories would address the problem of the right to
punish. If any of these theorieshad a fully satisfyingaccount of this right,
there would be no need to continue looking. We may begin with consequentialist theories. Act consequentialismjustifies an individualact of
punishment by direct reference to its results. Among the most useful of
these results is strengtheningthe deterrenteffect on othersof the ongoing
threat. Since this consequence is a conspicuous social benefit, a plausible
consequentialism cannot set it aside as irrelevantto the question of justification.Indeed, it is by reference to this kind of benefit that, under this
theory, most justified acts of punishment receive the major part of their
justification.
In rule consequentialismthis kind of benefit enters into the justification
of the practice of punishment as a whole and therefore also into the
justification of acts of punishment. For a practice, insofar as it can be
consequentially justified, includes those events that help constitute its
existence, and these constituents must, in the present case, include the
particularacts of punishment that would not otherwise occur. These acts
are thereforea large partof what is justified when the practiceas a whole
is justified. And their deterrenteffects on others are a large part of what
does the justifying. It thus appears that both kinds of consequentialists
are ready to justify punishments, at least in part, by reference to their
deterrent effects on others. And even in rule consequentialism, the deterrenteffects on others of a particular act of punishment may, in theory,
tip the balance so as to justify the practicethat contains it and, therefore,
serve to justify the act itself.
To apply consequentialist theory of justification to the question of
rights, we seem driven to the following result: Punished persons have
no rights that stand against theirpunishment because, in part,punishing
them is so often useful in helping to deter others fromcommittingcrimes.
But I, for one, find this answer deeply disturbing.There may indeed be
situationsin which utilitydecides the presence or absence of moralrights.
But to justify punishment in this way is to say that properlypunished
people lack the relevant rights because, in large part, they make such
useful object lessons for others. In no other case, however,do we suppose
that clearly violate people's public moral rights, acts such as murder, theft, assault, and
fraud.
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that ordinaryrights to libertyand life fail to applybecausetheir application
would stand in the way of some socially profitableuse of people.6 Our
rights, by their very nature, are kinds of moralpropertiesthat resist such
attempts to justify incursions upon them. The most that can follow from
an appeal to the general utility of using people is that any rights that
stand in its way may be justifiablyinfringed. But it is implausible, as we
have seen, to regard punishment as justified infringement.
A deterrent theorist might escape this kind of objection by restricting
his appeal to the deterrent effects of punishment on the person who is
punished. Punishing in an attempt to make a criminal'sfuture behavior
morally acceptable could not naturally be construed as making use of
him. And in aiming at the social utility that would result from this improvement rather than at the punished person's edification, punishers
would not be liable to the charge of paternalism.The troubleis that such
an account restricts the class of cases in which punishment can be justified and thus unreasonablyrestricts the kinds of liabilities to punishment that can be created. Suppose, for example, that we discover that a
certain type of person is psychologicallycapable of committing only one
murder. Such a person need never murder at all, but if he does murder
once he will never murder again. If such people could be identified, we
could not on this view rightly punish them for murder since we could
not justify this punishment as a way of keeping them from committing
future murders. And this seems to imply that we could not, except as a
bluff, have the threat of punishment for murder stand against them in
our penal code. But this implication seems absurd. Surely we might
rightly make them liable to punishment in hope of deterring the single
murder that each is capable of committing.7
We must also consider the family of retributivisttheories of punishment. Often, caught up in establishing a supposed duty to punish, retributivistsdo not directly address the question of right. But when they
6. The militarydraftin wartimemay seem an exception to this claim. But even here it
would be odd to argue directlyfrom social need to the conclusionthat people have no right
not to be forcedinto militaryservice. Claimsaboutwhat is owed the communityin return
for alleged benefits receivedfromit are at least implicitin all common-sensejustifications
of conscription.Moreover,it may be possible to view conscriptionas a justifiableinfringement of libertyrights and to interpretthe variousforms of preferentialtreatmentaccorded
to veterans as forms of compensation.
7. This objection,suitablymodified,can alsobe used againstothereducativeandreformist
conceptions of punishment.
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do, some retributivistsinvoke the idea offorfeiture. The rights that would
otherwisehave barredus fromdoing the sortsof thing we do-inpunishing,
for instance, deprivingthe criminal of liberty or life, have been forfeited
by his own behavior.These rights are seen as conditionaland, therefore,
liable to deteriorate or disappear unless preserved by a certain moral
prudence. This conditionalitycan be seen as a basic feature of the operation of natural moral law that provides an independently intelligible
"clearingof the way" for retribution.
The appeal to forfeitureas an independentlyintelligible moral mechanism is, however, problematic.The proper authorities are entitled to
punish Jones, a generally decent young man who has foolishly stolen
Smith's car, by deprivinghim of up to the amount of liberty forfeited in
the theft. But suppose that before any such punishment takes place,
Smith, for reasons having nothing whatever to do with the theft, kidnaps
Jones and depriveshim of exactly that amount of liberty.In this situation
it is naturalto suppose that Smith not only wrongs Jones but specifically
violates his right to liberty.Perhapsthis is because Jones forfeitshis right
to the community as a whole and not to Smith in particular.But suppose
that the communityin which Jones lives has the unjust practiceof seizing
and confining politicaldissenters.And suppose that shortlyafterhis crime
Jones, who also happens to be a dissenter, is officially seized and, for a
time, quarantinedto prevent the spreadof his politicalviews (views having nothing to do with his theft). Again, we would naturallysuppose that
Jones's right to liberty had been violated by his community, even if he
were confined only for a periodthat would constitute an acceptable punishment for his theft and were never punished thereafter.But surely all
this strongly suggests that the conditionalityof Jones's right to liberty
(the conditionalityinvoked by the doctrineof forfeiture)makes essential
reference to punishment.8Jones has not forfeitedhis right without qual8. To deny this would be to adopta theoryof forfeitureaccordingto which Jones's crime
has to some extent made him an outlaw, someone whose basic moralrights do not stand
in the way of a certainamountof ill-treatmentwhetherornot it comes by wayof punishment.
Someone who held this idea of forefeituremight try to show that it could be restrictedin
various ways by moral and legal conventions. He might in this way hope to account for
the fact that, in our own moraland legal systems,Jones forfeitshis conventionallyspecified
libertyright onlyin thathe may be punished.On such a view, forefeiturewouldbe restricted
only in some systems of social morality;in other morallyacceptablesystems outlawryin
some degree would be the regular consequence of crime. It is this last suggestion that I
find disturbing.
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ification, he has forfeited it in that he may be subjected to a certain
penalty (presumablythe properpenalty for the crime) by certain people
(presumably those with the right to punish him). It seems, therefore,
that the idea of forfeiturein this kind of case comes to no more than the
idea that the criminal'srights do not in fact stand in the way of his being
punished. The appeal to forfeituredoes not, as it first seemed, provide
an explanation of why this is so.9
It is sometimes thought that the force of an appeal to forfeiturelies in
the moral necessity of reciprocatingrespect for rights. But it is not clear
how this necessity can help explain why the loss of rights arising from
nonreciprocationfocuses so precisely on punishment. Moreover,such an
account is hardpressed in other ways. If respect is treatedas an attitude,
then many people who never steal may have as little respect for property
as Jones, who may have uncharacteristicallysuccumbed to an unusually
strong temptation.-IYet these others do not, in virtue of their attitude,
forfeit any rights. If, on the other hand, respect is taken to refer only to
actions, then it is not clear what role the idea of reciprocationis to be
assigned. Suppose Smith wronglytakes Jones's car at the very same time
9. Forfeitureof the kind we are discussing might be distingushedfrom forfeiturewhose
very possibilityis created by a contractthat both creates a right and specifies the precise
ways in which it may be lost. Some philosophersmight appeal to forfeitureof the latter
kind by construingthe right to punish as derivingfrom a hypotheticalsocial contractthat
both creates and limits varioussocial rights. On such a picture,our naturaldisapprovalof,
for example,murderand assault,wouldlead us to design ourrights in a way that stipulated
forfeiturefor such acts. And certainother naturaldesideratawould lead us to specify that
this forfeiturebe to the communityfor the specificpurposeof punishment.While tempting,
this kind of account raises some difficultquestions. First, there is the familiarproblemof
the actualmoralforce of a hypotheticalagreement.Second,it would have to be shown that
such a view can make sense of the morallyintuitiveupperlimits on punishment. And this
would be difficult,I think, even if the hypotheticalcontractorswere tryingto minimize the
likelihoodof the worst things that can happen to them. For in the design of their future
practicethey will focus not so much on individualcrimes, and how best to deal with them,
as on the bearing of alternativepossible practices on their lifetime prospects. And since
one very bad, but empiricallypossible, lifetime prospect is to be a repeated victim of a
certain kind of crime, it may be reasonableto design the practice so as to tolerate,under
certainempiricallypossiblesituations,Draconianpenalties.Finally,this pictureof the right
to punish seems to give no account of the right of retaliationin a state of nature-a right
which, to my mind, not only exists but raises the same basic theoreticalproblemas does
the right to punish.
io. There is also the difficultyof explaining why Jones doesn't lose his rights only for
the periodin which he remainsdisrespectfulof others'rights. Withoutsuch an explanation
it will not be clear with what right we punish people who have reformedin the interval
between crime and punishment.
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that Jones takes his. They apparentlyreciprocate the same degree of
respect for each other'srights. But surely this does not mean that neither
may be punished. Crimesmay be punishableeven though everyonecommits about the same number of them.
A retributivistmay, however, omit any appeal to forfeiturein his account of the right to punish. He may argue that the special moral character of retribution,its status under justice as something deserved, demands that moralitymake room for it.-, Moralitywould, on such a view,
be internally inconsistent if it fully extended ordinaryrights into penal
contexts. Since it is not inconsistent, a person who gets what he deserves
cannot object by appealingto any moralright. When retributivismis thus
conceived, evaluationof its account of the right to punish must focus on
the moral credentialsof retributionitself. Since a critical examination of
these credentialswould take me beyondmy present purpose,1 shall make
only two brief observations. First, it seems clear that retributivism is
burdenedby a primafacie mystery.The idea that it is just (and, therefore,
in some sense morallygood) to harm someone'sinterests simply because
he has wrongly harmed someone else's interests is, when considered in
the cold light of reason, hard to understand.Second, one may doubt that
an appeal to particularmoral intuitions can help to dispel the mystery.
For while we would often be inclined to assent to the claim that a particularperson deserves to sufferforwhat he has done, the thought behind
our inclination may not be adequatelyexpressed in the precise words we
accept. Our underlying thought may simply be that the criminal ought
to be punished for his crime and that his punishment will be justified
not by its effects but by the fact of the crime itself. But this intuition can
ii.
Some quasi-retributivistconceptions that bring punishment under the heading of
rectificationalso do without forfeiture.Versions of these views can be found in Herbert
Morris's"Personsand Punishment,"The Monist 52, no. 4 (October I968): 475-50I,
and
in Jeffrie Murphy'sRetribution,Justice and Therapy(Boston: Reidel, I979), pp. 73-II5
and 223-49. Such accounts, while attractivein many ways, face a number of problems.If
punishment is modeled on the payment of a debt or the cancellationof an illicit liberty,it
must be explainedwhy the mattercannotbe set right,voluntarily,in otherways. Moreover,
in clear cases of rectification,there is the possibilityof transferringthe misappropriated
propertyor power either to its rightful owner or to someone with a better claim to it than
the wrongful possessor has. In punishment, however, there is a "takingaway"from the
criminalwithoutany obvioustransferof what is taken away to anyoneelse. For some other
criticismsof these views see RichardBurgh's"Dothe GuiltyDeservePunishment?,"Journal
of Philosophy79, no. 4 (AprilI982): I93-2I0.
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be valid in the nonretributivistaccount of punishment that I shall now
present.
This conception,unlike those we have considered,gives equal attention
to two temporallydistinct componentsof the practiceof punishment. The
first is establishing the real risk of punishment, creating serious threats
of punishment designed to deter crime. The second is, of course, the
actual punishing of those who have ignoredthe threats.Accordingto this
conception, the standard theories err in assuming that the right to
threaten punishment derives from the anticipationof an independently
intelligible right to punish. The central idea of this conception is, in
contrast,that the right to make people liable to punishment is the ground
of our right to punish.12 Another way to put this claim is to say that
according to conventionaltheories one cannot object to being subject to
the threatof punishment because one will not, if one commits the offense,
be able to object to being punished, whereas on the present view, it is
because one could not object to the threat in the first place that one
cannot, later, object to being punished.
To create (or establish) a threat against x, in the quasi-technicalsense
that I intend in this discussion, is first, deliberatelyto create a real risk
that x will suffer a certain evil if he does or omits a certain specified
action and second, to warn x of the existence of this risk, where by these
means x may possibly be deterredfrom the act or omission.I3 I mean this
quasi-technical use to include the making of ordinarysincere threats.'4
In this most simple case the conditionaldanger lies in the intention of
the threatenerto carryout the threat. But in typicalpractices of punishment the conditionaldangerderivesfroman alreadyexisting "machinery"
of the law. This "machinery"is, in large part,made up of the dispositions
of variousfunctionariesto make their assigned contributionsto the procI2. Thomas Hurkaadvancesthis idea in "Rightsand CapitalPunishment,"Dialogue2I,
no. 4 (December I982): 649. (But he seems to take it back or at least to modifyit on p.
659, where he asserts that punishment, by which I take him to mean punishing, is impermissibleunless it promotesthe social good.) Hurkasuggests a view of punishment in
many respects like the one I am advancing,but he defends it on p. 650 with what seems
to me a very dubious libertarianargument.
I3. As I mean it, the warning conditionis satisfiedwhere a general risk that applies to
x is publicized but x does not, through his own fault, become aware of it and in cases
where x knows of the risk independentlyof any explicit warning that might be given.
I4. But mere bluffs and threats in which the threatenerhasn't really decided whether
he would carryout the threat are excluded.
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ess by which guilty persons come to be punished. But I shall also be
considering a kind of general threat in which the danger is created by
activatingartificialdevices. To speak of a threatin such a case will further
extend the ordinarynotion, which normallyincludes the idea that the
threatened evil will come by way of some intentional human action.
When we create threats of punishment we are, accordingto the theory
I wish to develop,justified by our rights of self-protection.'5It is morally
legitimate to create these threats because it is morallylegitimate to try
to protect ourselves in this way against violations of our moral rights.
Viewed the otherway round,we cannot object to certaindeterrentthreats
of punishment that stand against us because others have a right to try
to protect themselves from us by these means. The theory asserts that a
practice of punishment is at its moral core a practice of self-protective
threats.
I shall try to make this two-stage conception of punishment clearer
and more plausible in the course of the discussion. But even from the
present sketch one can see that it is in some ways like both standard
deterrentand standardretributivetheories. Like the former,it refers the
justification of punishment to the goal of prevention. But unlike them,
it does not try to justify acts of punishment as means to that end.'6 Only
the priorthreatsarejustified in this way. Likefamiliarretributivetheories,
it is backward-lookingin its account of the right to punish, but unlike
them it invokes no primitivenotion of desert. Instead it explains the right
to punish by reference to the right to establish the original threat.
This conception raises two differentquestions. First, whether the right
to create the threat of punishment is, as I claim, groundedin a right of
self-protection.Second, whether the right to punish is, as I claim, derivative from the right to establish the threat.The first question is not totally
Punishmentand Prevention,"The MoI 5. In "TheDoomsdayMachine:Proportionality,
nist 63, no. 2 (AprilI 980), LawrenceAlexanderdistinguishestwo differentpracticeswithin
what we call punishment, one of which rests on what I call rights of self-protection.
i6. In this respect it may seem to be like the well-knownmixed views of punishment
put forwardby John Rawls in "TwoConceptsof Rules,"PhilosophicalReview 44 (I955):
3-32, and H.L.A. Hart in "Prolegomenonto the Principlesof Punishment"in Hart, Punishment and Responsibility (New York: Oxford University Press, I968). In their ruleconsequentialistaspects, however,both these views (if my previousargumentwas correct)
justify acts of punishment, taken collectively,by reference to their collective preventive
effects. The crucialdistinctionin these theoriesis between whole (practice)and part (act)
while in the present theoryit is between the earlierthreat and the later punishment.
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independent of the second, and we thereforeneed a strategyfor resolving
all of its independentlyresolvableparts.The strategy I have chosen is to
construct an imaginary practice of threatening in which all threatened
evils are to be delivered by fully automaticdevices. This twist allows us
to examine the moral basis for making threats in abstractionfrom the
question of the specific right to carry them out. The kind of automated
practice I will construct is, of course, meant to be purely self-protective
in its function and moral ground. I shall examine such a practice in
Section I, where I shall not presupposethat it is, apartfrom its automatic
character, the moral equivalent of punishment. I shall compare the two
practicesin Section II, where I shall argue that they are indistinguishable
in the distributionof acceptable penalties. I will try to show that, apart
from the question of the right to carry out actual punishment, there is
nothing in the workings of a justified practice of punishment that prevents us from seeing it as a practice of self-protective threats. I shall
confront the final difficultyin Section III, where I shall try to show how
the right to punish can derive from the right to create the earlier threat.
I
Let us imagine ourselves existing at some time in the future when, our
social structures having been destroyed by earlier upheavals, we come
together to form a new community. Being scientifically very advanced,
although no moremoralorprudentthan we were, we are togethercapable
of making fantasticallycomplex devices that can (at least as well as we
can) detect wrongdoingin our new community, identify and apprehend
those who are responsible, establish their guilt, and subject them to
incarcerations (and perhaps other evils) that I shall call mechanicalpunishments, or m-punishments for short.'7Let us furtherimagine that
we have lost whatevertaste we once had forretributionand are interested
only in protection. The devices attract us, therefore, in their deterrent
rather than in their retributivecapacities. Furthermore,we are not particularly concerned with the theoreticalquestion whether using the devices for protection would constitute a new form of civic punishment.
I7. The antecedents of these devices in the currentliteratureare LawrenceAlexander's
DoomsdayMachineswhich differfrom our devices in offeringonly one drasticpenalty for
any crime, and James Buchanan's automaticenforcing agents in The Limits of Liberty
(Chicago: Universityof Chicago Press, I975), p. 95.
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We are prepared,however,to acknowledgethat there may be limits within
the moralityof self-protectionthat resemble limits on justifiable punishment. And we are therefore glad of the sophistication of the devices,
which may not only be programmedto mete out differentm-punishments
for different crimes, but may also be set, in virtue of their remarkable
(but not infallible)abilityto determinethe state of mind in which someone
committed a crime, to withhold m-punishments in kinds of cases that
we do not wish to bring under the threats. We are also glad that the
devices can be so conservativelyprogrammedthat they will never be
"fooled"into m-punishing the innocent. For, as it happens, we preferthis
form of safety even though it means that the devices may sometimes fail
to identify the guilty, a possibilitymade even more likely by our further
wish that they be programmed to "pay"scrupulous attention to civil
liberties in their criminal "investigations."i8
It is not surprisingthat we are drawnto the prospectof deterringcrime
by means of the general threatsposed by these devices. We are attracted,
to be sure, by their efficiency and powers of discrimination(which I am
supposing to be at least as great as ours), but we are even more pleased
to leave the unpleasant business of enforcementto nonhuman enforcers.
For it must be rememberedthat these automatic devices, while marvelously sophisticated, are not persons responsible for authentic moral
choices. Should we choose to use them, their operationwould involve
only that choice and the choices that determined their design and program. To insure the completeness of this desirableisolationfrom human
control let us also suppose that once the devices have been activatedfor
a certain predeterminedperiod,they cannot then be interferedwith. For
the choice whether or not to stop or alter them could, at some point, be
tantamount to the choice whether or not someone will be m-punished.
The fact that our only choices are initial ones seems to thrownew light
on the question of ourright to protectourselvesby way of threats.Without
the devices, an effective system of deterrentthreatscan exist only if some
of us are preparedto make independent choices to carry them out. And
these independent acts must, it naturallyappears,be justified in one of
i8. Throughoutthis article I shall simply ignore the difficultyof justifying a practice
that, like all actual practices,sometimespunishes the innocent. And by imagining devices
that are programmedto operateunder all the principledconstraintsthat would governthe
best human punishers, I hope to avoidany objectionto their automaticand artificialcharacter.
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the familiarbut unsatisfyingways alreadyconsidered.I9With the devices,
however, there are no such independent choices. There is instead an
initial choice to establish an ongoing deterrentthreat,where it is foreseen
that this will, in all probability,cause m-punishments to occur. In this
situation, our choice to bring about future m-punishments is derivative,
an unavoidableconsequence of ourmore basic choice to set up the threat.
That this is so is shown by the fact that we would not choose to create
the threat if we foresaw that m-punishments would occur without protecting us, but that we would choose to create the threat if we foresaw
that it would be so effective that m-punishments would never occur. And
it is morallysignificant that our choice to bring about m-punishments is,
in this sense, derivative.For derivativechoices may sometimes be justified by that which can be said for the basic choices to which they attach.
In our new situation, therefore, we may be able to see how to justify
bringing about m-punishments even if we cannot see how to justify
independent choices to carryout threats that have failed.
This restructuring of the problem would not be availableif we were
retributivistsusing the devices as surrogateretributors.For then each
m-punishmentwouldbe a kindof end forus. But our actualend is nothing
other than protectionfrom crime. And it is the threat of m-punishment
rather than m-punishment itself that we call upon this end to justify. It
is important,however, to see that our choice is to create a real and not
a deceptive, threat. A deceptive threat may have the advantage of not
leading to any m-punishments, but it will not protect us as well as a real
threat. For some people will have to know of the deception. And, in the
scientifically advanced community we are imagining, others will surely
suspect it. Moreimportant,such deception would be morallyinsupportable. It is one thing for a privateindividualto protecthimself by bluffing.
But it is an altogetherdifferent thing for civic authorities,acting in their
official capacities, to practice wholesale deception in a matter as vital as
this to each citizen's interest. We thereforehave both practicaland moral
reasons to create a real threat if we create any.
It does not, however, follow from the fact that our threat is real and
will, therefore, almost certainly lead to m-punishments that our initial
justification must appeal to the anticipateddeterrenteffects of those mi9. I shall arguein SectionIII that this appearanceis deceptive,and that the justificatory
structureof an actual punishment system is reallylike that of a system of m-punishment.
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punishments. If such an appealwere necessary, then the future m-punishments themselves, along with the threat of them, would enter our
scheme of justification as means of protection. But the justifiction we
seek makes no such appeal. We see that each m-punishment will occur
as the result of the previous existence of a real threat, and we insist that
each such prior threat be completely justified by reference to the protection that it can be expected to create.
To see how this justification works, we may begin by considering the
initial period from the moment of activationup through the occurrence
of the first crime that the devices will subsequentlym-punish. We do not
know exactly how long or short this period will be. But we have good
empirical grounds for believing that, given human nature, it cannot be
very long. The activatorsmust therefore ask themselves whether they
would be justified in establishing the threat (with its risk of giving rise
to m-punishments) for any stretch of time that might realistically constitute this initial periodeven if the deterrentforce of the threat were not
to be reinforcedby the publicized occurrenceof any m-punishment. This
is to insist on a justificationfor activatingthe devices for any such stretch
that appeals only to protectionthat would result from the publicized fact
of activation itself (from the general belief that the devices will work)
and from possible artificialdemonstrationsof their effectiveness.
If the protectioncreated by these factors alone would justify establishing the threat for any such duration,then the first m-punishment would
clearly be justified, not as a means to later protection, but as an unavoidable empiricalconsequence of our having enjoyed an earlierprotection.20And each subsequent m-punishment would presumably be justified in the same manner, by reference to the period of threatening that
precededit. Of course, there may come a time when the deterrenteffects
of publicized m-punishments become essential to the continued justifiability of the ongoing threat. If, fantastically, all m-punishments were
kept secret, some would-be criminals might eventually cease to believe
in the reality of m-punishment. But given that each actual nonsecret mpunishment is justified by reference to the threat that preceded it, each
20. Speakingof the justificationof m-punishmentsis, of course, shorthandfor speaking
of the justificationof the originalactivationinsofar as it was foreseeablethat they would
result. As alreadynoted, m-punishmentsare not real actions, and the devices are not real
agents. So, strictlyspeaking,m-punishmentsare not the sortsof things that can be morally
justified or unjustified.
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may be allowed to contribute its deterrent effects to the case for the
continuing threat. For it does so as something already justified quite
independently of those effects.
The key to this scheme is the fact that activation for a shorter term
never depends for its justification on activationfor a longer term. The
first, second, third, etc. m-punishments are therefore each justified as
empiricallyunavoidablecosts of and not as producersof protection.Each
m-punishment is seen as the byproductof a period to which it does not
contributeany deterrence.And it is nothing other than the fact that there
is no separatechoice to bring about the m-punishments, that our choices
are tied togetherin a single initial choice to activateand create the standing threat, that makes this pattern of justification stand out.
On this conception, everything depends on our initial right to protect
ourselves by placing would-be criminalsunder real threats. This right is
akin to, but in some ways different from, the right of self-defense and
the right to construct protective barriers.It allows us to make offenses
less tempting by attaching to them the real prospectof costs, in this case
costs that may, as a matter of the operationof automaticdevices, follow
crimes. If each member of our imaginarycommunity possessed such a
right and exercised it by authorizingthat all others in the community be
placed under the discipline of the devices not to commit offenses against
him, then the activationcould, on the present view, be completely justified.
The claim that there is such a right is made plausible by considering
other, more familiar,self-protectiverights that permitus to create serious
risks for wrongdoers.First, we may mount appropriatelylimited, violent
self-defense against attackson our persons and property.Second, we may
erect barriers,such as difficult-to-scalefences, to prevent such attacks.
Third, we may arrangethat an automaticcost precedeor accompany the
violationof some right, a cost that is not designed to frustratethe violation
but rather to providea strong reason not to attempt it. The one-way tire
spikes placed at the exits of privateparkingareasprovidea commonplace
example. Andfourth,we may confine those who have shown in the crimes
they have committed that they cannot be controlledby other strategies
of self-protection.
The first, second, and fourth of these familiarrights are, most fundamentally, rights to render or try to render someone incapable of committing or consummating some crime or crimes. In defending ourselves,
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we try to frustrate an offense by disabling the offender.21The harm we
thereby create may be justified as a means of incapacitatingthe criminal
or as an unavoidable side effect of an attempt to block the crime. In
erecting very high fences or in confining the incorrigiblewe attempt to
render would-be offenders unable to undertake various offenses. The
third right (like the right to which we appeal in activating the devices)
has, however, a differentstrategiccharacter.In attaching costs to crimes,
we attempt to prevent an offense by giving the would-be offenderreason
not to undertake it.22 But both the basic strategies of incapacitation and

threat are designed to protect, and both involve, as we have seen, a
connection between the commission of a crime and the possibility of a
resulting evil.
Each of these familiarfour rights of self-protectionhas the same wide
scope, holding not only within civil society but also in a state of nature.
Individualsin a state of naturemay defend themselves, set up obstructive
barriers,establish automaticcosts to accompanyviolationsof their rights,
and confine those who are incorrigiblydangerous. I also claim that they
have the right to which the activatorsappeal, the right to use devices
that promise costs to follow violationsof rights. I cannot, of course, prove
this. But reflectionon certainfeaturesof the otherrights of self-protection
makes this claim plausible. Consider, for example, the form of self-defense in which the evil that results for the attackeris a side effect rather
than a means of defense. The moral acceptabilityof this form of selfdefense shows clearly that the evils created by a legitimate strategy of
self-protectionneed not be justified by reference to their effects.
The comparisonwith the right to create threats of evils to precede or
accompany an offense provides even more support. Suppose the best
fence that someone in a state of nature can erect to block an attack on
his life cannot stop some vigorous and agile enemies. He would then,
under this right, be permittedto place dangerous spikes at the top of the
fence in order to discourage those who could otherwise scale it. These
spikes, like the more familiarones in parkinglots, would not stop a would2I. PhilippaFoot points out to me that one might do this by psychologicalrather than
physical means, by falsely saying, for example, "Yourson has been killed."
22. The prospectof a vigorousself-defensemay also, of course, give a would-beoffender
such a reason. But the justificationfor riskinginjuryto an attackerin defending ourselves
does not, I am supposing, arise out of our priorright to create the threat of this injury. If
one thinks otherwise, then the justificatorystructureI allege to be present in the case of
punishment is alreadypresent in self-defense.
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be offender who is willing to accept any cost, but they would provide
most would-be offenders with excellent reasons to hold back. But suppose, to take the storyone step further,our defender cannot arrange the
spikes so that they offera threatof injuryto someone entering his territory
but can arrange them so that they clearly offer a threat of injury to an
enemy leaving his territoryafter an attack. And suppose that the latter
arrangementwould discourage attacks just as effectively as the former.
It would, I submit, be very odd to think that he could have the right to
build the first kind of fence but not the second.23What morallyrelevant
difference could it make to a would-be wrongdoerthat the injury whose
prospectis designed to discouragehim will come earlieror later?In either
case, the injury is not there to stop him if he tries to attack but rather to
motivate him not to attack. But building the second kind of fence is
nothing more than creating an automaticcost to follow an offense. It is,
in fact, a very primitivekind of m-retaliatingdevice.
If we do indeed have the self-protectiveright to create the prospect of
such costs, then each of us would, priorto the establishment of a public
system of protection, have the right to protect himself by activating a
suitablyprogrammedpersonalm-retaliationdevice like the public devices
that, thanks to our combinedresources, we now possess. Of course, even
in our imaginarysituationwe do not have such personaldevices, but the
fact that we would have the moral right to use them bears directly on
our present problem.For each of us may now contributethat privateselfprotectiveright to the general authorizationto activatethe public devices
we actuallypossess. But here a new problemarises. For even if everyone,
as I am supposing, prefersprotectionby the devices to protectionby other
availablemeans, not everyoneis likely to preferprotectionby the devices
and the risk of suffering m-punishments to protection by other means
and the risk of suffering from the use of those means by others. Some
people, whom we may call rejectors, will surely fear the increased risk
of suffering for their own future crimes more than they welcome the
increased protection against the crimes of others. But we may safely
23. It would not, in every case, follow from the fact that he could build the second kind
of fence instead of the first that he could build a fence that combinedthe two threats. My
view here is that there is a single self-protectiveright to attach deterrentcosts to offenses
whether these costs are to precede, accompany,or follow the offense. If this is correct,
then it is plausible to think that there must be a common limit to the total costs that can
be attached to a given offense. The fence that poses a two-waythreat might exceed this
limit.
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assume that most people, whom we may call acceptors, will prefer the
practice of m-punishment, all things considered, and would therefore
agree to its full implementation.
It is the acceptors who will, in the situation I am imagining, bring
about full activationof the devices in a series of partialactivations.Their
first step will be to activate the devices with a programthat places everyone under threat not to violate the rights of any acceptor. In doing this
each acceptor will draw on his own right to make private self-protective
threats. The acceptorswill then proceed to ask each rejector,in turn, to
permit them to extend the operationof the devices so that all are placed
under threat not to violate his rights. Since even the rejectors welcome
the increased protection against crime provided by threats of civic mpunishments, each will be willing. Forin accepting this offerof protection
a (former) rejector incurs no new risk for himself. His risk of being mpunished comes not from his own acceptance but from that by others.
Each person'sright of self-protectionwill thus be exercised and everyone
will be brought under the discipline of the devices.24
It is importantto see that this justification for placing rejectors under
the threat of m-punishment is not an argument from fairness. It is not
that a rejector may be made subject to the threats because he himself
wishes to be protected by those same threats as they fall on others. If
that were the argument, the rejector could escape the liabilities of the
practiceby simplywithdrawingfromits protections.Instead, the situation
in a civil society is the same as in a state of nature, where it is clear that
one person may make reasonablylimited threats of m-retaliationagainst
others quite independently of whether any of them returns the threats.
The source of the first person's right to threaten lies in his legitimate
interest in safeguarding himself from the possible misconduct of the
others rather than in what the others must, in fairness, accept in return
for their threats against him. It is for this reason that one cannot gain
moralexemption from these threatsby renouncing the use of them. (The
same thing also holds of self-defense. One does not lose the right to defend
onself against a wrongdoerif, strangely, he has renounced the right to
defend himself.) So once a rejectorsees that, whateverhe decides, others
24. While the acceptorswouldhave agreedto the full practice,and so to theirown liability
to m-punishment,the full practicedoes not come aboutby way of any such agreement.As
it happens,no one actuallyagrees to his own full liabilityto m-punishment.Forthatliability
always arises by way of other people exercising their right of self-protection.
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may justifiably subject him to the discipline of the devices, he will see
that he has every reason to authorize his own protection.25
Our justification for activating the devices is now complete. Because
of its special character, it escapes the earlier objections to the familiar
deterrentand retributivetheories of punishment. It is clear, for instance,
that in placing someone under a threat in hope of keeping him from
crime, we are not using him. This does not mean, of course, that threatening in the interest of self-protectionis never morallyobjectionable.To
threaten someone is to bring a certain kind of force to bear on him (a
force that we identify as intimidationwhen it is not justified), and such
force in human affairsis often wrong. But threatening a person so that
he will act in certainways and using him so that others shall act in certain
25. Of course the rejectors might agree among themselves to refuse the protectionof
the devices and to form instead a partialstate of nature within the community,in which
their relations with each other would be reciprocallydisciplinedby threats of retaliation
and their relations with acceptorswould be governedby their own threats of retaliation
and the acceptors'threatsof m-punishment.But there are reasons to doubt that any agreement to execute such a limited escape from the devices would be clearlyenough in their
interest to be stable. One gain fromsuch an agreementwouldbe the reducedrisk involved
in violatingthe rights of otherrejectors(since retaliationis less sure than m-punishment).
One loss would be an increasedrisk of misplacedretaliationby other rejectors.(Acceptors
are less vulnerableto this risk since rejectorsknowthat the devices will punish all improper
retaliations.)But the gain is of doubtfulimportance.For to the extent that the rejectors'
choice to forego protectionby the devices indicates that they have little to protect, they
may be unattractiveas targets of criminal opportunity.(While disadvantagedcriminal
rejectors may, for reasons of convenience, prey largely on other disadvantagedrejectors,
they may stand to gain relativelylittle real advantagefromthis.) And the loss is significant.
For to the extent that the rejectors'choice indicates that they are indifferentto the moral
order, the risk of misplaced retaliationby them is indeed frightening. Thus even if the
rejectorswould preferno practiceof m-punishmentat all, they will have reasons to prefer
a total practice to a partialpracticeof the type in question. Moreover,whenever any party
to such an agreementbrokefaith and went over to the acceptorsthere would probablybe,
if the above is correct,even more reason for others to follow. (And such defection could
not rationallybe preventedby threateningreprisalor even by threateningspeciallydreadful
retaliationsfor any crimes that defectors might commit against the remaining rejectors.
Forreprisalsor improperlysevereretaliationsagainstacceptorsby rejectorsare themselves
crimes that the devices will m-punish.) Of course, if the originalacceptorscould rightly,
as I think they might, make it impossiblefor the rejectorsto communicate,for instance,
by surprising each of them with a sudden, irrevocable,and required choice, then the
rejectors, assuming that an agreement to reject the practice would be in their collective
interest, would be in a prisoner'sdilemma. For each would see that no matter what the
others did, he would be best off choosing more ratherthan less protection.Assuming that
a fully generalpracticeof m-punishmentwould be sociallybeneficialoverall,this is a case
in which a prisoner'sdilemma would work for rather than against the community as a
whole!
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ways involve quite different moral relations to his will. That a threat is
designed to make the threatenedpartybehave as he morallyshould is a
fact that gives it, if not full justification, at least some moral support.
However, the fact that an injury to someone helps keep others in line is
almost nothing in its moralfavor.This means that while a right to punish
a criminal in order to deter others cannot be basic (but must, when it
exists, derive from some more fundamental right), a right to compel
potential criminals to respect one's rights could be basic.26
Nor is it the case that we must appeal to forfeiturein orderto explain
our rights of self-protection.In fact, such an appeal would be subject to
the earlier objections. We get a better explanation of these rights if we
focus on actions and the protectionsthat moralitymay assign to or withhold from them rather than on agents and the general rights they may
keep or forfeit. Innocent actions that do not menace others are morally
protected.This protectionconsists in the fact that we may not in general
attempt to prevent them coercivelyor frustratethem violently.Violations
of importantmoral rights are, on the other hand, morally exposed. That
is, we may try to prevent or frustratethem by means that would, in other
contexts, violate their agents' rights. That moralityshould withhold some
protection from some seriously wrong actions is easily understood. For
these are the very acts that, morallyspeaking,should not take place. And,
to draw a final contrastwith retributivism,the explanationof why rights
must be contouredso as to permitthreats,namely, the appealto the need
to protectourselvesfromcrime,has an obviousnessand compellingclarity
missing in retributivists'accounts of the right to punish. That morality
should expose would-bewrongdoersto threatsin orderto prevent wrongdoing is easier to understand than that morality should expose actual
wrongdoersto retribution.
Before concluding this examinationof m-punishment, we must briefly
consider the upper limits on the severityof the m-punishment that may
justifiably be threatenedfor a given type of crime.27That there are such
26. It will become clearin Section III that I thinkit can be morallypermissibleto punish
someone with the intention of deterring others, so long as the right to punish is independently secured.
27. In "TheDoomsdayMachine"Alexanderclaims that we may threatenthose who are
competent and free with any penalty for any violationof our rights. He argues from an
alleged lack of constraintson the self-protectiveright to constructdangerousbarrierssuch
as moats and electric fences. But I think there are substantial constraints even here,
constraintsthat may easily be obscuredby the fact that these barriersare generallycreated
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limits and that they are a properpart of the morality of self-protection
can be seen by looking at other self-protectiverights. The moral right to
defend our propertydoes not permit us to kill a burglarwhom we know
intends us no physical harm. Nor may we erect an extremely dangerous
barrierto prevent harmless trespassing. These examples show that the
moralityof self-protectioncontains its own rough standardof proportionality. While we may attempt to prevent more serious crimes by creating
risks of greaterevils, some evils are too great for some crimes. This idea
of proportionalityis not tied to the ideas of retributionand desert. No
retributivistclaims that the right of self-defense is a right of retribution,
but no retributivistcan plausibly deny that the right of self-defense is
governed by some requirementof proportionality.
The theoryof these limits is complex and difficult,and I can here make
only some general and tentative suggestions. Using self-defense as a
guide, it seems that we do not have to justify particularself-protective
threatsby any hardand fast criterionof expected generalutility. Someone
defending himself against an attacker is not burdened by the need to
justify the degree of danger that his defense creates by reference to its
chance of success. He is entitled to defend himself in ways that put his
attackerat risk of evils that are intuitivelyproportionateto the intended
offense even if there is very little chance that the defense will succeed.
The same is surely true of self-protectivethreatening. A penalty cannot
be ruled out simply because the threat of it creates more danger for
potential wrongdoersthan protectionfor potential victims of crime.
It also seems clear that self-protectivethreats are not subject to the
to prevent a variety of crimes ranging from relativelyminor intrusions to very serious
assaults. With such a wide range of protectionin mind we tend to allow the barrierto
create dangers that might be unacceptableif it were used to preventonly the less serious
crimes. Thus it would be more defensible to put a very dangerouselectric fence around
one's house than around a vacant piece of land from which one wished to discourage
poaching.And in the lattercase, I think it would be seriouslywrong to erect such a fence.
One should not be confused here by the fact that we may not be obligatedto remove a
barrierthatis no morethan appropriately
dangerousfor typicalwrongdoerswhen we realize
that some particularwrongdoermay have a special liabilityto be hurt by it. That is, after
all, a specialcase. Alexanderis scandalizedby the thoughtthatwe might be able to frustrate
or deter a crime but not be morallypermittedto do so. One can understandthis reaction
but neverthelessfeel certainthat such cases arefrequent.It must be remembered,however,
that if a wrongdoerhas provedhimself ready to brave all obstacles that we may properly
place in the path of his crimes, we may call upon the right of preventiveconfinement. But
we should not confuse this right with the right to carryout threats.
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retributivist'sstandardof equivalence-that the degree of the threatened
evil must equal, or at least not exceed, the degree of the evil created by
(or intended in) the offense. For if, in a single self-protectiveresponse
to a possible crime, we may not create an evil for the would-bewrongdoer
exceeding that present or intended in the offense, it is hard to see why
the sum of our self-protectiveresponses to that crime should not be
governedby the same limit. But, intuitively,there is no such overalllimit,
and its adoptionwould not seem advisable.Self-protectivethreats of mpunishments will be our defenses of first resort, serving to keep contemplated offenses from ever eventuating. Their capacity to play this role
would be considerablydiminished if potential criminals knew that any
injury they might receive from a victim's self-defense would reduce their
m-punishment. Indeed, such an arrangementwould sometimes encourage criminalsto perseverewhen they might otherwise be stoppedby fear
of a vigorousdefense. Andin some instances it would mean that criminals
could not be penalized at all. Consider,for example, a case in which one
breaks the arm of an assailantin an unsuccessful attempt to prevent his
breakingone's own arm. It seems absurdto think that we must program
the devices to withhold m-punishment in such a case.
It also seems absurd to suppose that strict equivalence sets the limit
for any individualself-protectiveresponse.We may certainlyrisk breaking
both arms of an assailant to keep him from breaking one of ours. And
we may threaten m-punishments that are, by ordinarypreference rankings, worse than the evils typicallyinflicted by the crimes they address.28
There is, however, one consideration that suggests that the limits on
what may be threatened must often be set somewhat lower than the
limits on what may be done in self-defense. When a threat is made we
cannot be sure that this is our last chance of self-protection.But when
we are forced to defend ourselves, it is almost always because our other
options have run out.
The aim of self-protectiondoes not, however, providea carte blanche.
Self-defense does not, as I have noted, justify any degree of violence
against any attack.And some form of proportionalitymust surely also be
observedin making threats of m-punishment. But it is an importantand
interesting questionjust why this should be so. Assuming that a potential
28. This is true for serious crimes that because of standardinsurance typicallyresult in
negligiblenet loss to the victimand crimes, such as some violationsof privacy,that typically
result in no harm at all.
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criminal does not have to violate our rights, why must we take care not
to threaten him with too much in order to deter him?
Morality,I have claimed,exposes wrongs so that they may be prevented
or frustrated.It thereforedesigns variancesin some of our rights so that
these rights will not interfere with a range of defensive strategies. The
question before us is why our rights do not give way so completely that
any defense or any threat may be directed against any offense. The answer, I think, is that they retain some force in order to protect those
aspects of ourselves and our lives that go beyond any situation in which
we choose to commit a crime. Someone who disregardsa serious penal
threat jeopardizes not only himself and his interests as they are then,
but also himself and his interests as they have been and will be. In
imposing limits on the dangers that may be placed in his path, morality
refuses, in effect, to regardhim at the time of a criminalchoice as a fully
competent disposerof the whole of himself and his life.29We may wonder
whether moralitywould extend this protectionto beings who were fully
rational and totally consistent over time. But it is surely appropriatefor
us. For human criminals, like the rest of us, have interests and psychological identities that vastly exceed what they can see and defend in a
single part of their lives. Moralityrequires some respect and protection
for these larger components of a criminal'sidentity and good even while
it permits us to protect ourselves against him. The result of these conflicting moral pressures is, as one would expect, a compromise.
This compromisenaturallyresults in an upper bound to what may be
threatened for a given crime, a limit that wisely allows more serious mpunishments to be threatenedfor more serious crimes. Such a constraint
sets a limit to the worst thing that may happen to a wrongdoeras a direct
effect of the threatagainst him.30A limit of this formcan also be defended
from the point of view of the comparativeimportanceof the variousrights
involved.3' If one is trying to protect oneself from having one's pocket
29. This is, in one sense, paternalistic.But not in the way in which paternalismis usually
thought to be objectionable.Objectionablepaternalismprohibitspeople from doing what
they may wish to do on the groundthat it may be bad for them, and so causes complaints
from those who are protected.The present constraints,however,raise objectionsnot from
those whom they protectbut from those whose protectionthey limit.
30. By a direct effect I mean one that falls within the direct intention expressed in the
threat. If the threatis a threatof death, then death can be a direct effect. If, however, the
threat is of a certain term of imprisonment,and such imprisonmentquite accidentally
happens to cause death, the death is not a direct effect of the threat.
3I. See Hurka's"Rightsand CapitalPunishment,"p. 652.
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picked one should simply not have the life of the potentialpickpocket at
one's disposalas materialfromwhich to fashion threats.A crediblethreat
of death for such a crime would be a grave moral indignity which even
the certainty of deterrence would not diminish.
The ceilings on what may be threatenedfordifferentcategoriesof crime
must also vary to some extent with several factors other than the seriousness of the offense. First, it is plausible to think that the ceiling may
be raised for persons who are especially dangerous, people who have
shown themselves ready to commit serious crimes.32Second, the ceiling
may be raised for crimes that are especially prevalentor are threatening
to become so. Here the limit on the threatenedevil may be raised generally
and not only for people who have demonstratedtheir particulardangerousness. But this factor should be allowedmuch less influence than the
first. For it is naturalto suppose that circumstances largely beyond one's
control should not significantly increase one's penal liabilities.33Third,
the ceiling may be raised for crimes whose detection rates are especially
low, at least if this promises a noticeable gain in prevention.But this too
would have a limited impact for the reason just mentioned. (This third
factor, it should be noted, creates a special theoreticalproblem that will
be importantlater. In effect, the more severe m-punishments introduced
by this considerationare justified only because the guilty are less likely
to suffer them. And I believe this means that what is justified in such a
case is not the straightforwardthreatof an m-punishment but the threat
of a certain [no doubt vaguely specified] probability of receiving an mpunishment. In real practices of punishment the analogous threats are,
I shall claim, justified only as threats to try to punish.)
II
In imagining our new community and its amazing devices we have, in
effect, examined a particulartype of protectivesocialpractice,the practice
32. Of course, at the moment someone commits a serious crime he is undeniablydangerous. Dangerousnessmust thereforerefer to the general dispositionof a person toward
the type of crime in question during some fairlylong periodof time. Taken in this sense,
a person may commit a crime without having been dangerous.
33. But to allow this factor to have some influence is not to use the additionaljeopardy
to a particularpotentialcriminalas a means of deterringothers. The additionalstrength
of the threat against him simply addressesthe fact that he is a memberof the community
and that membersof the communityhave, in general,shown an alarmingtendency toward
the crime in question.
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of m-punishment. One of its features, the fact that no persons have to
carryout the threats, clearly distinguishes it from punishment. And the
fact that it is fully groundedin rights of self-protectionmight appear to
mark another difference. My task in the rest of this article is to show
that neither of these features is incompatible with the thesis that acceptable practices of m-punishment and acceptable practices of punishment have, au fond, the same moralnature. In this section I shall address
the second feature, arguing that the penalties of any intuitivelyjustified
practice of punishment would be what we should expect if the moral
point of the practice were self-protection.Some terminologywill be helpful here. Let's say that a possible practice of punishment and a possible
practice of m-punishment are counterparts if both threaten penalties of
just the same severity for just the same crimes.34The thesis that I now
wish to defend is this: Every intuitivelyjustified practice of punishment
has as its counterparta practice of m-punishment justified by rights of
self-protection,and vice versa. I shall call this the thesis of the functional
moral equivalence of counterpartpractices (or, for short, the thesis of
functional equivalence). This thesis is composedof two claims: first, that
exactly the same offenses are properlypenalizablein each practice and,
second, that all offenses properlypenalizable in both practices are penalizable to exactly the same degree in each.
We may take up the somewhat less difficult question of degree of
penalization first. It is hard to see how punishments or m-punishments
could ever, in being too mild, violate the rights of those who come under
threat of them. Our question thereforebecomes whether some properly
penalizable crime might be subject to a justified threat of a certain punishment even though the counterpart threat of an equally severe mpunishment would be too harsh, or vice versa. Now it seems hard to
imagine that a punishment for a given type of crime might be acceptable
but the counterpartm-punishmenttoo severe. If a crimeis serious enough
to be punishable with a severe penalty it must be a very unwelcome
violationof rights and thereforesubject, under the right of self-protection,
to the threat of a severe m-punishment.
However, it might seem that justified m-punishments could be more
severe than justified punishments for the same crime. For we have seen
that the right of self-protectivethreatening is not subject to retributory
34. I shall also speakof similarlypositionedthreatsand penaltiesin counterpartpractices
as counterpartthreats and counterpartpenalties.
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equivalence as a limit on what may be threatened. But, so far as I can
see, our ordinaryintuitions aboutparticularpunishments reject this limit
just as decisively. At least this is true if retributoryequivalence is determined by anythinglike usual preferencerankings.Consider,for example,
our typicallegal penalties for crimes against property.Surely the average
person, even the average thief, would prefer to have his car stolen than
to be confined for a month or two. And the same disregardfor retributory
equivalence is present in many common punishments for assault and
molestation. Not very many people would prefer spending six months in
a typical Americanjail to receiving a serious beating that left no longterm disability.Yet this sentence would not seem overly harsh as punishment for such a crime.35
Alan Goldman,who remarks on these disparities,finds our intuitions
in these cases are paradoxicalbecause he holds that a theoryof forefeiture
is the most plausible account of the right to punish.36In rejecting that
account, however, the present theoryof punishment rejects the paradox.
When consideredin light of retributiveprinciples,these widely accepted
punishments can, it is true, seem absurdlyhigh. But if our intuitions are
to provideany kind of useful touchstone we must not ignore them when
they operatemost independentlyof theoreticalpreconception.And I can
see nothing in our actual working intuitions about the upper limits on
degrees of punishment that is hostile to the idea that punishments may
be set as high as m-punishments. Moreover,each of the special factors
that can properlyinfluence the severity of self-protectivethreats seems
equally capable of influencing our feelings about punishment. Consider,
for example, the higher penalties we often assign to repeat offenses. Past
conviction operates here as a criterionof dangerousness with respect to
the type of crime in question. It is also true that we sometimes feel
justified in threatening somewhat greater punishments for crimes that
are especially prevalentin the communityas well as for crimes that pose
especially difficult problems of detection and conviction.
Having looked briefly at the question of degree, we must turn to the
35. A disproportionbetween harmdone in the commissionof a crime and harmreceived
in punishment can hardly be avoided in punishments for attempted but unsuccessful
crimes. Here retributoryequivalencemust refer, I suppose, to the harm intended by the
criminal.
36. "The Paradoxof Punishment,"Philosophy& PublicAffairs 9, no. i (Fall 1979): 4258.
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more difficult question whether counterpartpractices would justifiably
threaten penalties for just the same offenses. At first, it seems clear that
wherever we properlythreaten punishment the counterpartthreat of an
m-punishment would be equally justified on purely self-protective
grounds. This is true even for threats against attempted crimes. If we
did not bring substantialattemptsunder threatof m-punishment, wouldbe criminals would know that they could, without risk, always place
themselves in an advantageousposition from which to decide whether
or not to risk committingpenalizablecrimes. They could start the project
and then decide to abortit if the risk of proceeding seemed too great, or
to complete the project(under the favorableterms secured by their preparation)if the risk seemed low. Not to place some attemptedcrimes under
threat of penalty would be very dangerous.37
A more serious challenge to functional equivalence is presented by
people who give evidence that they are incited by the prospectof penalties
to commit the very crimes to which the penalties attach. It might seem
that such people would, if not compulsiveor incompetent, be punishable
even though it would not be sensible to place them under self-protective
threatsof m-punishment.In one kindof case (certainlythe most familiar),
we may know that a person is sometimes led towardcrime by the prospect of a penalty that usually deters him. It is plausible to think that we
may let ordinarygeneral threats of m-punishment stand against such
people, even against those particularcrimes that they may commit because of the threats. For were we to exempt such crimes, knowledge of
the exemption might encourage these people to indulge their more ordinary criminal motives in the hope of seeming to have acted from the
37. The punishment of unsuccessful attempts to commit crimes presents theoretical
difficultiesfor more than one conceptionof punishment.The class of attemptedburglaries
(whether completedor not) is wider than the class of burglaries(since all burglarieshave
been attemptedbut not all attemptedburglariessucceed), and thereforewe have more to
fear from a burglarythan from an attemptedone. This suggests that the ceiling on the
self-protectivethreat against attemptedburglaryshould be set somewhat lower than the
ceiling on the threatagainst completedburglary.On the way of looking at the mattermost
congenial to my theory,we do not make any threatspecificallydirectedagainst attempted
but unsuccessfulburglary,since that class of actions is not particularlydangerous.Rather
we make a threatagainstattemptedburglary(whether successful or not) but stipulatethat,
in cases where an attempt succeeds, the force of the threatis preemptedby the force of
the threatagainst actual burglary.As Benthampointedout, it would be a seriousdefensive
errorto make the penalties for attemptedcrimes as severe as those for completedcrimes,
since that would eliminate an importantincentive to abortcrimes under way.
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special motive. There seems nothing unjust in increasing our overall
protection against someone who is free and able to avoid committing
crimes by allowing threats to stand against him on the rare occasions
when they do more harm than good. In another(and certainlyrarer)kind
of case, we may know that a person is so frequently and stronglyincited
by the prospectof penalties that he would be less dangerous overallwere
he exempted from the usual threats.38We might, of course, be inclined
to keep him under them for fear of the effects on others of exempting
him. For if we did exempt him, some people who do not suffer from his
condition might commit crimes in the hope of appearingto suffer from
it. But to refuse for this reason to exempt the known victims of this kind
of irrationalitywouldbe morallyquestionable.It would seem to be a matter
of using them to gain protectionagainst others.
I am, therefore,inclined to think that such people may not be brought
under self-protectivethreatsof m-punishment.And this means that there
is, in theory if not in practice, a class of free, but extremely irrational,
wrongful acts that may not be m-punished. But how do such offenses
stand with regard to punishment? It is not, I think, counterintuitive to
judge that the people who commit them are irrationaland abnormalin
a way that throwsdoubton theirfitness forinclusion in a genuine practice
of punishment. To present them with the prospectof punishment would,
in effect, be to invite them to commitcrimes. A certainkind of retributivist
will, of course, disagree with this exemption, finding in this kind of
perverselyundeterrablecrime need for the most stringent, and therefore
the most criminallyexciting, punishments. But here, I cannot help thinking, retributivismshows itself in a disadvantageouslight.
We must now turn to the question whether every m-punishable crime
is also punishable. Here different problems arise. The cases that most
38. Note that it might be sensible to place such a person under threatof m-punishment
for any criminal act that he can be determined to have committed from more ordinary
criminalmotives.Andif he were sufficientlyalertand had enough self-control,these special
threatsmight give us all the protectionwe could get in the normalcase. For the moment
that he became awarethat he might be about to commita crime in some perversereaction
to being threatened,he would rememberthat the special threats do not, then and there,
apply to him. The reactionwould thereforesubside, and he would be broughtinto a more
rationalrelation to the special threats that stand against him. Substituting these special
threats would not make sense, however,if he could not remembertheir special character
or if he could not controlhis emotionalreactionsonce they had begun. But in that case,
he is under such serious psychologicalhandicapsthat we may surely doubt that he is fit
for punishment.
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call for examination are those in which real punishment seems illegitimate despite the fact that an objective violation of rights has occurred.
The question we must ask is whether these cases would also be excluded
from a just self-protectivepractice of m-punishment. To begin, we may
consider punishment of innocent third parties, for example, punishing
parents for crimes committed by their children. Such a form of punishment is certainly ruled out by ordinarymoral intuition. But threatening
third parties might be a very effective means of self-protection.Nevertheless, I think we can see why these threatswould be morallyillegitimate
consideredstrictlyunder rights of self-protection.Forwhether or not they
succeed in deterringa given crime is not ultimately in the hands of the
party who is in risk of receiving the penalty. And, no matter what the
gain in protection,it is manifestly unjust to threaten to inflict an evil on
someone when it is not up to him to do that which will prevent it.39
It is also importantto consider cases in which punishing would not be
justified because of the criminal's special mental condition at the time
of the crime. We may first consider the alreadymentioned case of compulsion.40It might seem that there could be no self-protectivepoint to
placing compulsives under threat. But this is incorrect. If genuine com39. That this third-partyconstraintholds properlyof the moralityof self-protection(and
not just of the moralityof retribution)can be seen in the case of self-defense. We can
constructimaginaryexamplesin which a wrongfulattackby one personcould be physically
frustratedby means of violentreactionsdirectedagainst anotherperson who is no partyto
the attack. Imagine a pair of Siamese twins, A and B, joined so that both will be seriously
injured or die if B is shot but so that B will not die or be seriouslyinjured if only A is shot
(if A is killed B may be surgicallyseparatedand saved). Suppose that A assaults you with
the intention to do you grievousbodilyharm (draggingthe reluctantand vainly struggling
B along). You have a gun, but are physically prevented from aiming it at A. You can,
however,injure or kill A by shootingB. But surely, even though you would be within your
rights to shoot A, the attacker,you cannot shoot the innocent B even to protectyour life.
This is not because injury or death is something that B does not deserve. If you were able
to shoot and injureA his injurieswouldnot, I think, be counted by the theoryof retribution
as part of his just deserts. These would come only later in his properpunishment. You
may not shoot the innocent B because you are not defending yourself against him. This
very fundamentalconstrainton activities of self-protectionis primarilya matter of what
may be in itself intendedor done as a means. We must not let it be obscuredby overattention
to cases in which self-defense puts nonattackersat risk incidentally.Third-partythreats
would, of course, make direct rather than incidental use of a danger that is not in one's
power to prevent.
40. Perhaps compulsionis a matter of degree. If so, then when there is at least some
freedom there may also be room for limited threats and hence for limited penalties. Note
also that threateningcertainpeople might actuallyenable them to breakthe grip of what
would otherwise have been their compulsions.
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pulsives were excluded, some people who are not true compulsiveswould
be encouraged to commit crimes in the hope of seeming to have been
compelled. And since neither we nor the devices can ever be absolutely
certain that someone acted wholly by compulsionin committing a crime,
even those who give every indication of having been compelled may
actually be faking. We therefore have deterrent reasons for refusing to
exempt genuine compulsives from our threats. And the thought that we
might properlydo this is encouraged by a possible analogy with selfdefense. We are not obligated to worryabout the chance that a defense
may be unable to frustrate a crime. Indeed, we are entitled to defend
ourselves in ways that can harm an attacker even if we are virtually
certain that we cannot succeed because of, say, the attacker'sstrength.
Why then should we worryabout the fact that our threats in some cases
probablycannot succeed because of someone's compulsion?
The difference is this: Self-defense against an actual criminal is justified as a way of disabling him, while threats are justified as a way of
giving a potential criminal reasons. Defending oneself is therefore an
activityin which the attackeris simply acted upon. In threatening, however, one assigns a morallyessential active role to the threatened party.
He is to consider the reasons he is given by the threat and is, if all goes
according to plan, to refrainfrom certain criminal choices at least partly
for those reasons. It is one thing to cast someone in this role who (we
are certain) will ignore the reasons. But it is quite another to assign the
role to someone who cannot be influenced by them. That would be unjust.
Nothing like this injustice is present, however,in the case of self-defense
that cannot succeed.
The same argument applies, of course, to any mental state in which a
person is unable to take account of his reasons for action, for example,
hysteria, extreme depression, and a varietyof mental illnesses. A related
but somewhat differentreason appliesto people who do harm unwittingly
without thereby violating any duty of precaution. Someone who acts in
this way is simply not in a position to bring a threat of m-punishment
into his deliberationabout what he sees himself as doing. Placing such
choices under threat of m-punishment would, again, be unjust. It would
assign a role to the threatenedperson that he will be unable to play given
what he knows.4I
4I. Acceptablethreats to hold someone strictlyliable for a type of proscribedaction are,
I think, best conceived as threats that warn people to take extreme precautionnot to do
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Suppose, however, the problemthat raises the question of punishability
is not lack of freedom or relevant factual knowledge. Suppose someone
knowingly commits a crime who is free in the sense of being able to
engage in and act on his practicaldeliberationsbut is unable to understand or appreciatethe moral orderbehind the penal code. Suppose, for
example, that we were to discover the existence of a genetic amoralism,
a condition that deprives its victim of any moral sensibility or internal
moral motivation but does not affect any other cognitive or deliberative
faculty. Some genetically amoral people are, we discover, good citizens
in whom any antisocial motives are held in check by the nonmoral civilizing motives that affect us all: desire for the esteem of others, fear of
disgrace, and especially fear of civic sanctions. Others, perhaps a significant proportion,are criminals. Now, surely we could threaten those
genetically amoral people who are free, clearheaded and concerned for
their own well-being with m-punishment in an attempt to deter them
from crime. But since they are not, in some sense, morally responsible
for what they do, could we punish them? Here again I think it is important
to consult our moral intuitions in practice rather than when they have
passed through the filter of retributivetheory. If we do, I think we shall
conclude that whether someone is to blame for his own amorality or
immoralityis, by itself, irrelevantto our actual decisions when and when
not to punish him. We routinely punish and, I think, rightly punish
sociopathic criminals whom we have absolutely no empiricallyrespectable reason to blame for their conditions.What matters to us is whether
the action, even unintentionally.If someone has taken every extreme precautionthat can
reasonablybe required, he may not, on my view, be penalized. The strictness of strict
liabilitycannot properlybe strictness in principle.Holding someone subject to threats for
forms of behaviorthat he, throughhis own fault, does not know to be proscribedis, I think,
a special form of strict liability.(Any adult would, of course, have to be mentally defective
not to know that the kinds of actions we have been discussing are crimes.) Each of us is,
in effect, under threatto take care to learn what is proscribedby the penal code before we
act in a manner to which the code may addressitself, and the penalty for a failure to take
this care, when this leads to the commission of a crime, is the very penalty set for that
crime.On this view, when someoneis properlypenalizedfora law of which he was ignorant,
the threatwith reference to which he is penalizedmust involve the general(and generally
understood)warning to take care to inform oneself about the contents of the penal code.
And the evil referredto in this threatis not a penalty, in the usual sense, but rather the
prospect of receiving one of a number of differentpenalties in case the failure to inform
oneself leads one to commit one of a number of differentcrimes. Such threats are special
in lacking a full descriptionof the threateneddanger. But, since one can always find out
the precise characterof the danger beforeone runs afoul of it, they can be fair.
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they clearly understood the threats against them and were capable of
being deterred by them.42
But what about the more extreme case of people who are free in the
way we have been considering but whose moral and nonmoral sense of
reality is not as it should be? Take someone who believes that God tells
him to kill as many people as possible. Of course, we sometimes suppose
that people who suffer from such massive delusions are in the gnrpof
these delusions in a way that undermines their freedom. But perhaps
this is not always true. We must therefore consider possible cases in
which people who are disturbed in their thinking but are nevertheless
free and able to deliberate, commit crimes. Now we certainly feel that
punishment ought to be ruled out in many such cases. And the question
is whether the practice of m-punishment would treat these cases in the
same way. There is, I think, one reason to think it would. For even if a
madman can deliberate, he may not be able to grasp the danger posed
by threats of m-punishment; or while he may in some sense grasp the
danger, he may be unable to give it proper weight in his deliberation.
The rationale for not including such people under threats is therefore
the same as that for excluding compulsives. It would be unjust to create
dangers for them that they cannot escape or cannot have a reasonable
chance of escaping.
But perhaps not all mad criminals are unable to give threats of mpunishment enough weight in their deliberations.Perhapsthere are some
who retain enough hold on reality to appreciate the full force of the
threats. Indeed I suspect that we are confronted with just such crazy
but deterrablepeople in increasing numbers-terrorists and fanatics who
act in the name of insane causes but who seem, since they take considerable trouble not to be caught, capable of being influenced by threats.
Such people could certainly be placed under threat of m-punishment.
But it is equally true, I think, that they may be threatened with punishment properlyso called. And I am sure that the thought that they are
punishable accords with the ordinaryjudgments of most of us. It is
undeniably true that there is a sense in which such people are often not
42. Our own legal systems make knowing right from wrong a conditionof punishability
in at least certain kinds of cases. But in practiceI think that this conditioncannot require
more than that one be well aware of the contents of the moral code of one's community
and the character of its major moral distinctions. And this is a kind of knowledge that
genetically amoraland other disturbedpersons could fully possess.
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to be blamed for what they do. They are not like those of us who commit
crimes from familiarand contemptiblemotives of greed or lust, and they
may be no more responsible for their disturbedoutlook than genetically
amoralpersons are responsiblefor theirlack of genuine moralmotivation.
But there is a sense in which they may be held responsible for the real
crimes they commit. For they commit them freely and deliberatelyin full
knowledge that they are under threatdesigned to deter them. This sense
of responsibility is usually enough to satisfy our everyday sense that
punishment is in order,and, if I am right, it also ought to be enough for
us in theory.
Two observationsmay help make the thesis of functional moral equivalence more plausible in these cases of mentally disturbed criminals.
First, the fact that a disturbed person is at various times deterred by
threat of m-punishment does not entail that he is, in the relevant sense,
deterrable at the time he commits a particularcrime. Justice requires
that a threat apply to a criminal choice only if in making that choice (or
the choices that lead to it) the criminalis able to understand the threat
that applies to him, is able to appreciatethe threatenedpenalty as something unwelcome, and is able to avoid the crime. Second, we have imagined that the devices are programmedto mete out m-punishments for
any crime that was properlysubject to our self-protective threats. But
there can be genuinely humane (and therefore moral) reasons not to
punish a crime, especially when the offenderis mentally disturbed, that
do not call into question our right to punish. If we wish to get a fair
comparison of the two practices, we must either imagine ourselves as
punishing whenever we see ourselves as having a strict moral right to
do so or, preferably,we must imagine the devices to be programmedwith
principles of humanity as further constraints on their operation.
III
The thesis of functional moral equivalence should, to the extent that I
have succeeded in making it out, incline us to take seriously the idea
that the moral essence of a just practice of punishment and that of its
counterpartpracticeof m-punishmentare the same, that both are systems
of deterrent threats fully justified by rights of self-protection.But a difficulty remains. For real punishment involves not only creating threats
but also carrying them out and therefore raises questions that do not
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arise in the case of m-punishment. While the dangers to potentialwrongdoers may be no greaterunder a practiceof punishment, their realization
will require real persons to performvariousreal actions all of which will
clearly stand in need of some kind of moraljustification.And it may seem
that no appealto our right to protectourselvesfrompossible crimes could
serve to establish a right to do anything about those crimes once they
had become actual. But the problem is, in a way, even worse. For the
right to which we appealedwhen activatingthe m-punishing devices was
the right to attach automatic costs to crimes. But in the case of punishment we need to appeal to a right to attach costs that will have to be
imposed by human agents. Thus we seem forcedback upon a particularly
acute version of the difficultywith which we began.
But while it is true that the move from threats of m-punishment to
those of punishment generatesthese new and difficultphilosophicalproblems, it is, in my view, a mistake to assume that only an independent
account of the right to punish can solve them. For this is to assume that
the right to establish the threat of punishment is posteriorin the order
of explanation to the right to punish. But while very natural, this assumption is, I think, mistaken. In my view, the right to establish the real
threat of punishment is the moral ground of the right to punish. I shall
presentlytryto defend this hypothesis.But firstwe should brieflyconsider
how the hypothesis would, when added to our previous results, enable
us to reach the conclusion that practices of punishment and m-punishment rest on the same moral foundation.
To say that the right to establish a genuine threat is priorto the right
to punish (or that the former right grounds the latter) is to make two
claims: first, that the right to set up the threatcan be established without
first raising the question of the right to punish and, second, that the right
to the threat implies the right to punish. According to the first claim, a
case that prescinds from any considerationof how one will later be justified in punishing and concentrates exclusively on what is to be said for
and against the creation of the real prospect of punishment for crime
(that is, the real likelihood that a criminal will be punished) can be
sufficient to establish the right to the threat of punishment. If this claim
is true, then in our moral deliberationsabout setting up a practice of
punishment we may regard the creation of the threat as if it amounted
to causally determining our wills so that we would in fact try to punish
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crimes and would do so without raising any further question of right.43
But this is to claim that the right to set up the threat of punishment may
be treated as if it were the right to threaten that which will come about
automatically,that is, as a causal consequence not subject to a certain
kind of further moral scrutiny.
The first claim therefore implies that the right to establish threats of
m-punishment and the right to establish counterpartthreats of punishment are on the same moral footing, that the right to attach automatic
costs must generalize into a right to attach costs that are either automatically or personallyimposed. For apart from the fact that the threat
of punishment is the threat to do something (the fact that we are to set
aside), the morallyrelevant structure of the situations in which we establish the counterpartpractices is the same. In both there are holders
of rights who wish to protect themselves from potentialviolatorsof these
rights, and in both there is the possibilityof creating conditionaldangers
that will tend to deter crime. And according to the second claim (that
the right to the threat implies the right to punish), considerations that
suffice to establish our right to the threat of punishment will also suffice
to establish the right to punish when the time comes. Since we are now
justified in creating the real prospect of punishment we will later be
justified in punishing. The thesis of the explanatorypriorityof the right
to create the threat of punishment thus means that a practice of real
punishment, both at the time it is established and later, has the same
basis in moral rights as its counterpartpractice of m-punishment.
But why should we believe that the right to establish the threatis prior?
The ultimate plausibilityof the hypothesis lies in the fact that it gives a
more satisfying account of the right to punish than any alternative.The
best defense here, as in the case of other highly theoreticalmoral claims,
is an argument to the best explanation. I shall not, therefore, attempt
any kind of proof.There are, however, certain reflections that can make
my hypothesis seem dubious (or even incoherent), and it is to some of
these that I now turn. One line of thought begins with the way in which
establishing real threats of punishment must involve the formation of
conditionalintentions. In the simplest case an individualthreatenermust
himself form an intention to punish crimes, and in more complex cases
43. That is, not raising any furthermoral questions about our right to punish kinds of
crime that are properlyplaced under the threats.
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various members of a penal establishment must form various intentions
that together could be thought of as a collective intention to punish
crimes. Once one sees the role of intention in the creation of a threat of
punishment, one will be reminded that, in standard cases, the moral
justification for forming an intention is dependent upon the justification
one anticipates having later for doing the thing intended. And, generalizing on these standardcases, it will seem that the justification for establishing a threat could not be priorto the justification for punishing.
That the justification for formingintentions is usually parasiticon the
anticipatedjustification for the thing intended is not surprising. In the
vast majorityof cases there is nothing of moral interest to assess in the
formationof an intention other than the independent moral characterof
its object. The typicalintention has no morallyinteresting life of its own.
What will bear on people's good or ill, respect or violate their rights, is
the action intended and not the coming to intend it. In this respect,
however, conditionalintentions whose expression is designed to deter or
induce future action in others form a very special class. This is all the
more true when the insincere expression of these intentions is, as in the
case of promises and officialpublic threats,morallyquestionable.In such
cases, morality takes an interest not only in what we ultimately do but
also in whether or not we form the intention to do it. Moreover,these
intentions are embedded in actions, promises, and threats, that clearly
have an impact on the good or ill of ourselves and others and therefore
have a striking moral characterof their own. The conditionalintentions
to punish or to contributeto a joint undertakingof punishing contained
in the setting up of a practice of punishment are not, therefore, typical.
It is not plausible to say of them that they have no moral interest apart
from that of their objects.
That this is so can be seen by reflecting on the case of sincere promises
to pay for future services. On the view that the justifiabilityof forming
an intention always derives from the independent justifiabilityof its object, we could be justified in sincerely promising to do something only
if we couldjustifiablydo that thing independentlyof having been justified
in making the promise.But this is not alwaysthe case. We may be morally
permitted to do some things only because we were morallypermitted to
promise to do them. For example, the guardianof a ward and his estate
would not, typically, have the moral right to disburse the ward's funds
to give someone something for services renderedthe wardin the absence
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of any prioragreement, but he surely would have the moral right to pay
someone for services rendered under an earlier contract justifiably entered into in behalf of the ward'sinterests. Appealto the ward'sinterests
here plays a crucial role in accounting for the right to expend the ward's
funds. This can be seen by noticing that a promise to pay made by the
guardian in the foreknowledge that the services would be rendered
whether or not there was a prospect of payment might create no moral
claim on the ward'sfunds. If this were so, a plausible explanationof why
the guardian may honor a promise made in order to secure the welfare
of the ward but may not (with the ward'sfunds) honor a promise made
in indifferenceor hostilityto the interests of the wardis that in the former
case, but not in the latter, making the promise was justified in the first
place. In such cases the question of primarymoral moment arises at the
time the promise is made: Can it be justified by the way in which it may
be hoped to benefit the ward? And it is importantto keep in mind that
we are not speaking here of insincere promises. The question is whether
the guardianwould be justified in making a promise with the full intention to honor it.
The same moral structure is present, I would argue, in the case of
threats. What one may sincerely threaten to do in order to avoid certain
things is not always determined by what one could do independently of
the fact that one had the right to threaten. But suppose it is granted that
certain promises and agreements involving the formationof conditional
intentions can be independentlyevaluatedin the way indicated. It might,
nevertheless, be argued that it is a mistake to think that this can be
generalized to the case of threats. For the relevant kind of case arises
only when there is a way for the justification of an earlier act to carry
forwardto a later one. What enables the justification for the guardian's
rightful promising to ground the later justification for making payment
seems to be the fact that once he has promised, he is obligated to pay.
Obligationcontains permission, and thereforeprovides a moral medium
that can carry an earlierjustification forward.
This, in effect, threatens to reduce my view about punishment to absurdity. For, the objection continues, it is absurd to suppose that one
could have the right to establish a real threat of punishment but not,
ceteris paribus, the right to punish. In the case of the guardian'spromise
the analogousabsurdity(that he might have the right to make the promise
but not, ceteris paribus, the right to honorit) is avoidedby the convenient
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fact that promises create obligationsthat carrypermission forward.But
there is no comparableforward-reachingmoral mechanism in the case
of the threat. For there is no general obligation on the part of penal
authorities to punish every crime they have the right to punish. It must
be, the objection concludes, that the moral alignment between threat
and punishment is due to the priorityof the right to punish rather than
the priorityof the right to threaten. This is, perhaps, the most serious
line of objection to my conception. To escape its force, I must be able to
explain how a priorright to establish the threat of a given punishment
could transfer forwardto the right to mete it out. And I must be able to
explain this in a way that never presupposes that the right to punish
has been securedfirst.
I shall now try to construct just such an explanation. It consists in a
series of steps that lead from threatening to punishing such that each
step not only implies the next but, if I am right, implies it without presupposing it. The steps are these:
(i) At t1, x cannot object to the fact that we then create a real threat
that, if he commits a crime of type C at t2, we will thereaftertry to see
to it that he receives a punishment of type P.
(2) At ti, x cannot object to the fact that, if he commits a crime of
type C at t2, we will thereaftertry to see to it that he receives a punishment of type P.
(3) After t2, x cannot object to the fact that, if he has committed a
crime of type C at t2, we are trying to see to it that he receives a
punishment of type P.
(4) After t2, x cannot object to the fact that, if he has committed a
crime of type C at t2, we are actually seeing to it that he receives a
punishment of type P.
for some time after t3, x cannot object to the fact that, if
(5) At Xand
he has committed a crime of type C at t2, we are subjecting him to a
punishment of type P.
(6) If x has committed a crime of type C at t2, then at and for some
time after t3, x cannot object to the fact that we are subjecting him to
a punishment of type P.

The steps are to be interpretedas follows: "We"refers to all citizens
who authorizemembers of the penal establishmentto fulfill their various
functions in the case of x's crime. "Seeing to it that x receives a punish-
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ment" refers to the complete performanceof all these functions, that is,
investigating the crime and apprehending,convicting, and fully punishing x for having done it, all carriedout in the name of all the authorizing
citizens. And "tryingto see to it that x receives a punishment" refers to
this collective activityinsofaras it is begun but is uncertain of completion
despite the best efforts of all concerned. (We can, in the intended sense,
be trying to see to it that x receives a punishment in the detective work
done before x is identified as the criminal.) TI is the time at which the
threatis created, t2 the time at which the crime in question is committed,
and t3 the time at which the punishment begins. And at each step, the
kind of objectionthat x lacks is one whose force would show the presence
of some moral right and could, therefore,obligate us to see to it that the
objectionable state of affairs did not obtain. I shall speak of a state of
affairs to which x cannot, in this sense, object as one that is morally
acceptable to him.
(i) is, of course, our startingplace. It asserts that at ti we have a moral
right, so far as x is concerned, to create the threat that we will try to see
to his punishment if he commits a certain crime. To make the assertion
as plausible as possible, we may suppose that x's mental conditionmakes
him a clear candidate for placement under penal threats and that the
threatened punishment is appropriateto the crime. To create this particular threat is to shape the present order of things so as to make the
conditional(that we will try to punish x if he commits the relevant crime)
probable,and to warn x that this has been done. Often, in creating such
a threat, we actually succeed in making the conditionaltrue. That is, we
succeed in affecting the present orderof things so that if the threatened
partydoes commit a future crime, we will, in accordancewith our present
intentions and plans and only because of those intentions and plans, try
to see to his punishment.44Suppose that in creating the present threat
against x at t1 we actually succeed in making the relevant conditional
true in this sense. Assuming that our sincere threat is a morally appropriate self-protectivemeasure, x cannot at t, object to our making this
conditionalas likely as possible. But then he cannot object that in making
it as likely as possible we actually make it true. And if he cannot object
44. "Because"here indicates that the attempt to punish would not follow the crime if
we had not formed the earlierintentions and plans. It does not, however, express a sense
of causality incompatiblewith human choice. Often we would not in fact make a choice
had we not made some earlierone.
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to this, he cannot object to the truth of the conditionalitself. Moreover,
none of these inferences seems to depend on some hidden way in which
the implying propositionpresupposes the implied proposition.The best
explanationof why x cannot at t1 object to the fact that we will try to see
to his later punishment should he commit the crime seems to consist in
the fact that he cannot at ti object to our creating the self-protective
threat that we will do so. (i) thereforeimplies (2) without presupposing
it.

(3) brings the acceptability(unobjectionableness)expressed in (2) forward to a time after the crime has occurred. In both steps the same
conditional state of affairs (if x commits the crime at t2, then after t2 we
try to see to it that he is punished) is said to be morallyacceptable to x.
In (2), that state of affairsis seen by x from an earlierperspective, and
in (3) it is seen by him from a later perspective contemporarywith our
attempt to punish him.45Either step could, for all we yet know, be prior
in the order of explanation to the other. The earlier acceptabilitycould
be derived from the anticipatedacceptabilityof trying to see to x's punishment. Or, as I claim, the latter could be based on the former. In any
case, it is certainlytempting to think that one of these steps must explain
the other.
But whichever we take to be prior,we have strong reason to reject any
suggestion that the two judgments may differ in truth value. For if they
do come apart in this way, it must be that they express incompatible
moral conceptions. Relative to a single morality,a given state of affairs
will be morally acceptable to x at all times if it is acceptable to him at
any. This is because the notion of having a morally relevant objection
that I intend here is objective,not a matter of whether x knows a good
objectionbut whether there is, in principle,one that could be put forward
in his behalf. And an objection that could be put forwardfor x at one
time could, in principle,be put forwardfor him in some form at any other
time. If, for example, x can rightly object at t2 that trying to punish him
harms his interests without furthering ours, he could have rightly objected at t1 that the punishment we then threatened might turn out to
be like this. But both we and x then knew that although this unhappy
result was a real possibility, it did not provide x with a legitimate objection.46
45. (2), therefore,uses the future tense while (3) uses the present tense. But these uses
of tense are unessential. Each step could be expressed in a tenseless idiom.
46. The moralstructureof our situationhere must be distinguishedfrom that of nuclear
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Moreover,we should not be mislead by the possibilitythat new information may arise between t, and t2 that wouldmake the attemptto punish
morally objectionable.Even if such a development could not have been
predicted in a particularcase, provision for it could and, in principle,
should have been made. The threat should have been conditionalizedso
that it would not applyin case the unexpected informationdid arise. For
example, even if we could not have predicted that x would become a
kleptomaniac we could and should have restricted our threats against
him so that they would not apply in this eventuality. This technique for
bringing threats and attempts to punish into moral alignment in no way
presupposes the explanatorypriorityof the one over the other.47It is
nothing other than an expression of the requirementthat (2) and (3) be
equivalent. And it is just this required equivalence that explains the
possibilityof deriving (3) from (2). The importantpoint is that the equivalence holds because the relevant notion of acceptabilityis governed by
a constraint of temporalneutrality and not because an objection to the
threat must derive from some prior objection to punishing. This explanation can be understoodquite independently of resolving the question
which step comes first in the order of explanation.
Let us now consider the inference from (3) to (4). The reference to
"trying"in (2) and (3) is, I think, essential if threats of higher penalties
can be justified, as I think they can, by reference to unusually low detection rates. In these cases the originalthreatis acceptableonly because
we may fail to bring off what we threaten. What x cannot object to at t.
in these cases is not, in the first instance, the prospect of our actually
seeing to it that he receives the specified penalty in full, but rather the
prospect of our trying to see to it.48 This means that we must find a way

deterrence.There, in the hope of reducing our chances of being attacked,we threaten to
do that which will, amongotherthings, destroyinnocent thirdparties.If such threatscould,
as some believe, be morallyjustified, they would be justified despite the good objections
of these innocent third parties. Their objectionswould be overriddenby the expectation
that the threat will help us avertdisaster. Should such a threatfail to deter an attack, our
expectation will be proved false and the innocent third parties' objections will remain
unopposedby any cogent moralcounterargument.The presentderivation,resting as it does
on the claim that there is no good objectionto creating the threats, could not even begin
in such a case.
47. I have alreadyarguedthat the moralityof self-protectivethreateningcan account for
all, or most, intuitivelyplausiblelimitationson punishing.
48. I assume here that it would be unintelligibleto suppose that a morallyunacceptable
prospectcould be renderedacceptableby loweringthe probabilityof its realization,but that
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of bridging the gap between the attempt and the thing attempted. My
strategy for this rests on two premises. First, that trying to see to it that
x is fully punished is, once the attemptbegins to be successful, the very
same activity as seeing to it that he is fully punished.49And second, that
the acceptabilityof an action or activityunder one descriptionentails its
acceptabilityunder any other true description.This second premise results directly from the fact that the notion of acceptabilitycontained in
my argument is to be understoodin an "allthings considered"or "iiberhaupt" sense. One has or lacks an objection in this sense to an action
(or to a state of affairscontaining an action) no matter how the action is
described. Seeing to x's punishment will thereforebe acceptable to x, all
things considered,just in case it is the same activity as trying to see to
x's punishment.
My identificationof these activitiesrests on a general claim that trying
to do something and actually doing it can be the very same action or
activitydifferentlydescribed.I do not claim, of course, that in a protracted
but eventually successful attempt to open a door one is from the very
start actually opening the door. For such simple actions as this, only the
last moment of a successful attempt belongs to the action attempted.50
But for most activities that include a varietyof different actions as parts,
actual performanceis to be identified with attemptedperformancefrom
the moment that the attempt begins to succeed. For example, a doctor's
attempt to heal someone completely (once it begins to succeed) and his
healing that person completely are the same activity. And the same is
true, I claim, for a successful attempt to bring someone to full justice
and the actual bringing of him to full justice. If our attempt to see to it
that x is punished for his crime is, all things considered, acceptable to
x, our actually seeing to it must also be acceptable to him.
it is fullyintelligiblethata prospectof someone'sattemptingsomethingmight be acceptable,
not because of the low probabilitythat the attempt will occur, but because of the low
probabilitythat it will succeed.
49. This is relevant because (i) through (6) can be understoodto refer directly to our
activities. For example, (3) can be rewritten:"Our trying to see to it that x receives a
punishment of type P for having committeda crime of type C at t2is (after t.) something
to which x cannot object,"and (4) can be rewritten:"Ouractuallyseeing to it that x receives
a punishment of type P....
50. Even in such a simple case I would deny that a trying can be successful only in
virtue of being succeeded by a doing that is no longer a trying. Otherwisethere could be
no such thing as a trying that succeeds from the very start.
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This account of the inference from(3) to (4) is, like that of the inference
from (2) to (3), neutralwith regardto priorities.Some descriptionof what
we are doing in regard to x must, one thinks, be the morally relevant
one, the one that explains why he cannot object. But when our action is
both a trying and a doing, the inference from its acceptabilityunder one
description to its acceptabilityunder the other holds whichever description has explanatorypriority.That there is no basis for insisting that the
acceptabilityof the doing (the succeeding) must groundthe acceptability
of the trying can perhaps be seen by drawing an analogy with the logic
of permission.5'Youmay grantme permissionto tryto A without granting
me explicit permission to A. Indeed, when it is highly unlikely that I can
A, permission to try may be all that you are in a logical position to grant.
Moreto the present point, it may be that you are willing and able to grant
me permission to try to A if you believe that my chance of succeeding is
low, but you would not otherwise be willing or, perhaps, able to grant
me permission to A. But if in such a situationyou do grantme permission
to try to A, there can be no furtherquestion about my A-ing having been
done with your permission should I succeed. This suggests that it is
intelligible to begin with the thought that in certain cases moralitygrants
us a permission to try to see to it that someone receives punishment from
which we can infer that, should we succeed, we will have acted permissibly.
Thus, both the inferences from (2) to (3) and from (3) to (4) depend
on what might be called the logic of the relevant notion of moral acceptability to x and on the fact that the states of affairs judged to be
acceptable to x in each pair of statements are, in one way or another,
identical. The inference from (4) to (5) is based on the principle that it
cannot be acceptable to x that we do a number of things unless, in so
acting, it is acceptableto him that we do each of them. The action referred
to in (5), punishing x, is a properpart of the activity referred to in (4),
seeing to it that x is punished. There is no way in which x could lack an
objection to the whole of that activityif he had an objection to this part
of it. The acceptabilityto x of our punishing him is not, however, prior
to the acceptabilityto him of our seeing to it that he is punished. For the
latter involves bringing x to trial and convicting him, and x may rightly
object to any punishment not embeddedwithin such an acceptablewhole.
5I.

Suggested by RogersAlbritton.
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Only the inference from (5) to (6) remains to be considered. Suppose
we ascribe to (5) an underlying form in which what x cannot object to
is the conditionalpropositionas a whole. Then the inference to (6) will
call upon a modalprinciplesimilarto one found in the logic of possibility.
That acceptabilityshould be governedby such a principledoes not seem
odd. For it is very like a form of permissibility,permissibilityas seen from
the point of view of a person acted upon, and permissibilitycan be understood as possibilityin a normativesystem. On the otherhand, if we ascribe
to (5) an underlyingform in which under a specified condition (x's committing a crime) x lacks an objectionto a nonconditionalproposition(that
we subject him to a punishment), then the inference to (6) requires
nothing but modus ponens.
If this account of the relationbetween these steps is correct,it follows
that if a threat of punishment could be fully justified by the rights of selfprotectionthat justify a threatof m-punishment, the force of these rights
would carry forwardto the act of punishing. If the urgency of self-protection makes moral room for threats it also makes moral room for punishment. But this means that a justified practice of punishment can be
intelligibly conceived to have the same moral essence as its counterpart
practice of m-punishment. It is possible to hold that punishing a criminal
for a crime does not violatehis rights becausesubjecting him to the threat
of punishment for such a crime did not violatehis rights in the first place.
I now wish to consider a possible criticism, the reply to which will help
bring out an important feature of this conception. The objection is directed against the very idea that the later acceptabilityof an action can
derive from the earlier acceptabilityof its prospect. It starts with the
initially plausible looking assumption that if the explanatorystructure I
invoke to explain punishment is valid, it should also apply in purely
prudential situations. Consider the following fascinating case invented
by GregoryKavka.52An eccentric millionaireoffers N a fortune to form
the intention to drink a toxin that will make him feel ratherill. N would,
quite sensibly, be glad to accept such a temporaryunpleasantness in
order to get the fortune, but that is not what he has been asked to do.
He is offered the fortune as a return not for the action itself but for
forming the present intention to performit at a later time. And worse,
the eccentric millionaire can tell whether N has succeeded in forming
52.

"The Toxin Puzzle,"Analysis 43, no. I (JanuaryI983): 33-36.
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the desiredintention by interpretinghis brainstates, and insists on paying
N well before the toxin is to be drunk. Kavka thinks that it is at least
very doubtfulthat in such a bizarresituationthe unhappyN can rationally
form the intention to drink the toxin. For as N thinks ahead to the time
of the action, he can see that he will then have a serious reason not to
drink the toxin and no reason whatsoever to drink it.53 And foreseeing
that he will be in such a state, he cannot with justification form the
intention to drink it.
Kavka'sdoubt is very plausible. Indeed, I feel convinced that under
the terms of the case N cannot rationallyform the intention to drink the
toxin. But if the case of punishment contains a viable justificatorystructure, why isn't it also present here? Why couldn'tN simplyregardforming
the intention to drink the toxin as an item of priorjustification that will
lend its justification to the later act? Our sense that drinking the toxin
would not be rationalseems to show that it is at least very doubtful that
things can be conceived in this way; and this may suggest that there is
something amiss in the very idea of actions being derivativelyjustified
by reference to earlier actions or conditions that refer to them. But this
suggestion rests on a false assimilation.The sphere of purely prudential
rationalityunconstrainedby moralityhas features thatrule out the special
structurepresent in punishment. When prudentialrationalityis at issue,
one is not, I think, able to separatethe question of an action'sjustification
from the question of the reasons one has for doing it. If one's reasons
are good enough the action is prudentiallyjustified; otherwise, it is not.
In the toxin case the benefits that attach to forming the intention can
provide no reason to do the intended action and thus cannot make it
acceptable even in prospect.54
This difficulty need not arise, however, when the question of justifi53. N is not allowedto induce false beliefin himselfor toprovidehimself with independent
moral motivationby, e.g., promisingsomeone to drink the toxin.
54. DavidGauthierin his recentpaper"Deterrence,Maximizationand Rationality,"Ethics
94, no. 3 (April I984), presents a view in which, so far as I can see, it would be rational
for N to drink the toxin given the benefits that attach to forming the sincere intention to
do so. ForGauthieradvocatesassessing the rationalityof individualactionsby firstassessing
the rationalityof the largest temporalstretches of activityin which they occur (see p. 488).
What he fails to make clear, at least to me, is how an agent who follows this policy is to
think of his reasons. Is N at the later time to think that he has a good reason to drink the
toxin despite the fact that no good will come of it? And if so, what does this good reason
amount to? Or is N to think that this kind of choice can be rationalin the absence of any
reasons to make it? Neither option seems to me inviting.

This content downloaded from 163.1.236.69 on Tue, 25 Feb 2014 10:37:12 AM
All use subject to JSTOR Terms and Conditions

372

Philosophy& Public Affairs

cation is moral. For a moraljustification need not be a function of one's
reasons for acting. I am morallyjustified in reading your book because
I have obtainedyour permission to do so; but my reason for reading the
bookis certainlynot that I obtainedthis permissionbut that I hope thereby
to amuse or instruct myself. The moraljustificationfor an act of punishment does not have to lie in the punisher's reasons for punishing. Nor
does his justificationhave to providehim with reasons to punish. Motives
that do not in themselves morallyjustify an action can nevertheless constitute one's real reasons for doing it, and be perfectly acceptable in this
role. In the case of punishment, such motives are not hard to find. Among
them are those in which the two standardtheories try to find its justification,righteous anger, and a desire to maintainthe deterrentcredibility
of the penal institution.55Even more conspicuous, at least in complex
practices like our own, are those mundane motives that arise from the
fact that those who punish are expressly charged and employed to do so.
Given that the punisher is in some sense aware of the justification provided by the right to make the earlier threats, he cannot be blamed for
acting on reasons providedby any of these motives. And because we, as
threateners, can foresee that we, as punishers, will have such reasons
for punishing, it can be fully rationalof us to form the collective conditional intention to punish.
Other objections could be made to this conception of the moralrelation
55. The present theory can thereforeaccommodatesome of the claims of retributivism
as an account, not of the right to punish, but of a morallylegitimaterationalefor exercising
part or all of that right. Nothing I have said so far implies that the naturaldesire to make
wrongdoerssuffer, given that one had the right to do so, is contraryto moral virtue. And
its moralacceptabilityis suggested by the fact that benevolencedoes not seem to condemn
us in taking some satisfactionin evils that wrongdoerssuffer as, e.g., accidentalresults of
their crimes. These naturalattitudesmust, of course,be held within certainbounds;otherwise they become cruel and vindictive.And perhaps the appropriatelimit for this part of
moralityis some version of retributoryequivalence. Note that the motive for punishing
providedby our righteous anger, like that providedby our prudent desire to preserve the
credibilityof our penal institution,would not seem to generate the obligationto punish in
any particularcase. But that obligationmight sometimes arise from other considerations.
I see no reason, for example, why a penal code might not rightlymandatepunishment for
certain crimes or why authoritiesmight not rightly promise the general public to punish
in certain kinds of case. Moreover,I find myself stronglyattractedto the idea that punishment of a crime can express the value society attaches to its victim and to his violated
rights, and that not punishing or punishing too little may, in some cases, do the victim or
his memorya moralinjury.(Fora discussionof otherthings thatpunishmentmight express
see Joel Feinberg's"The ExpressiveFunction of Punishment,"The Monist 49, no. 3 [July
I9651: 397-408.)
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between threatening and punishing. But here, as in earlier parts of the
discussion, limitations of space have forced me to set aside some interesting problems and complicationsfor other occasions. I have tried only
to present a forcefulsketch of an overallline of defense for what I consider
a plausible but largely ignored theory of punishment. The heart of the
theory is, as we have seen, the special justificatory structure described
in this section. This structure may be, and I think is, present in moral
and quasi-moralphenomena other than punishment. But in no other part
of morality is its presence more plausible or, given that it is valid, its
recognition of greaterpracticalimportance.I say this because I not only
believe, as my objections to the standard theonreshave indicated, that
punishment has been misconceived philosophically,but also that it has
suffered from these misconceptions in practice. Our major mistake, I
have argued, is to have focused too much on the punishing and too little
on the creation of the threat of it. My hope is that with the correctionof
this faulty focus, we may be able to see that punishment requires of us
neither an act of faith in the justice of retribution nor any neglect of
rights for the sake of effects.
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